23 Costly Misconceptions About Wills and Trusts

by Mike Bascom

Misconception #1:  A will avoids probate.  No.  A will is the primary tool of the probate system.  Your will is like a letter to the Probate Court telling it how you want your property distributed.  The Probate Court system must then make sure all your property is collected and appraised, and all your bills and taxes are paid, before they can distribute your property to your heirs.

Misconception #2:  A living trust avoids probate.  No.  A living trust will only avoid probate on those assets that are owned by the trust.  Assets that are not in your trust will not be protected by the trust. It is not uncommon to have to probate assets to get them into the trust.  

Misconception #3:  Probate costs are small.  No.  Most personal representatives (executors) hire an attorney to help with probate.  The attorney's retainer, plus monthly bills - combined with the cost to inventory and appraise the estate, contact heirs, publish notice to creditors, and settle claims by creditors, friends and relatives - frequently consumes 2% to 4% of the estate.  For a $300,000 estate - modest by today's standards – these costs are commonly $9,000 or more.  For a $750,000 estate, the costs often top $15,000.  And for a $1,500,000 estate, they can exceed $30,000.

Misconception #4:  After your death, property can be distributed according to the terms of your will in only a few weeks.  Not without risk.  Even for a simple estate, probate usually takes at least 8 to 12 months.  During this time, the deceased person's property must be inventoried and appraised.  Heirs must be notified.  Estate and inheritance taxes must be paid.  Contested claims must be settled.  Creditors must be notified and paid.  One reason probate seems to take so long is because in Georgia creditors are given three months to file claims against the estate - even if there are no creditors.  Unfortunately this three-month period does not begin until after (1) all the heirs have been notified of the probate, (2) all the heirs have consented in writing to the probate, and (3) Notice has been published in the newspaper once a week for four consecutive weeks.  What’s more, if the Will does not contain a proper Self-Proving Affidavit, then one of the witnesses to the original Will must be found and they must sign off on Interrogatories before the Notice can be published in the newspaper.  If this procedure is not followed and the personal representative distributes property from the estate before probate ends, they become personally liable for the debts of the estate that exceed the assets of the estate.  As a result, most personal representatives won’t distribute property until they are sure all claims have been settled.

Misconception #5:  Your Will and your assets remain private.  No.  Probate is a matter of public record. This means anyone - including nosy neighbors, salespeople and your business competitors - can go to probate court and ask to see your file.  Anyone can know the balance in your savings account, the value of your stocks, the value of your business assets, and the value of your diamonds.  Because this information is on the public record, no one can be refused.  All they need to do is ask.

Misconception #6:  A living trust is a public document. No.  At your death, your living trust is not filed with the court nor does it have to be recorded or published.  In this way it can remain private.  The only people who will know about your trust are the people you choose to tell or give copies to.

Misconception #7:  A Will helps you avoid taxes.  No.  A simple Will does nothing to lower your taxes. A Will simply tells how you want your property distributed, and who you want to act as guardian for your minor children in case you and your spouse die in a common accident.  A skilled lawyer can use a complex Will to plan complicated estates, but the cost of the complex Will plan is comparable to the cost of a revocable living trust based plan, without the advantages. 

Misconception #8:  All of your real estate can be administered in the same probate.  No.  If you own property in more than one state you will need to open a second probate, called an ancillary probate, in each state in which you own property.  This means you'll need to hire another attorney and comply with a second Probate Court’s rules and timelines.  If you own real estate in a third state, you'll need to open a third probate.

Misconception #9:  A Will prevents quarrels over assets.  Wrong.  Wills are the most contested legal document in the United States.  Once a probate is open, a contesting party simply makes his complaint known to the judge without so much as even filing a lawsuit. Every challenge results in higher attorneys fees and delays in completing the administration.

Misconception #10: A Will created in one state is perfectly legal in another state.  Not necessarily.  Whether a Will is valid, is determined by the laws where the Will is being probated.  In Georgia, a person 14 years of age can create a Will. Likewise, a person 14 years of age can serve as a witness to a Will.  Most other states limit these ages to 18 or older.  The number of witnesses to a Will and whether the Will must be in writing are all matters of state law.  There is a movement to create uniformity among the states laws but that has not happened yet.  Frequently a Will that is valid in another state will be valid in Georgia but that is a legal determination that must be made by a skilled attorney.

Misconception #11: A living trust created in one state is not legal in another state.  No.  Unlike a Will, trusts are treated as contracts and the U.S. Constitution requires that contracts that are entered into in one state be given full faith and credit in every other state.  If you have a living trust and move to a new state it is a good idea to have it reviewed by a skilled attorney, because, while it will be valid, the interpretation of the terms of the trust are governed by state law.

Misconception #12:  A Will helps you when you become physically or mentally incapacitat​ed.  No.  A Will does nothing to help you through incapacity.  Your family or friends may have to go to court to start costly guardianship proceedings.  In other words, they will be forced to file a lawsuit against you to take over the management of your affairs.  Your loved ones will have to report each step to the Probate Court which will oversee each decision.  Many people do not feel comfortable dealing with the Probate Court without an attorney, which increases the cost of the administration.

Misconception #13:  A living trust becomes ineffective when you become physically or mentally incapacitated.  No.  A trust can be set up to expressly provide for you if you become disabled.  Not only can you specify when you should be considered disabled, you can select who will make that determination without relying upon a judge who is a stranger to your family.  You can also determine what level of care you will receive if you are disabled.  Properly set up, a trust will allow your loved ones to act on your behalf without filing a lawsuit against you, without reporting to a judge, and without making your personal financial information a matter of public record.

Misconception #14:  A testamentary trust avoids probate.  No.  A testamentary trust is a trust contained within a Will that becomes effective when you die.  It can be used to hold property for a specific purpose.  For example, one purpose would be to hold property until a minor child turns 18, when they are legally permitted to own property.  Or, the trust could wait until the child reaches another age when you believe they are old enough to responsibly handle the property.  A testamentary trust is not a living trust.  It is part of a Will and takes effect only during the probate process.

Misconception #15:  You must name your attorney as your personal representa​tive.  No.  You may name anyone you choose.  When you name your attorney as your personal representative, you give him your permission to get paid twice: once when he acts as your personal representative, and again when he acts as the attorney to probate your estate.

Misconception #16:  You must name your attorney as your trustee.  No.  You may name anyone you choose.  A primary function of your trustee is to make financial decisions.  Attorneys are experienced in making legal decisions rather than financial ones.  Your attorney is best left to offer legal advice to your chosen trustees.

Misconception #17:  The cost of an estate plan is the cost of drawing up the docu​ments.  No.  The cost of an estate plan is made up of three parts.  The costs to (1) implement, (2) maintain, and (3) administer the plan. The initial cost includes the cost of drawing up your documents but it also includes the cost of properly titling your assets.  If your assets are not properly titled it will cause the costs to administer your plan to be substantially inflated.  The cost to maintain your plan is the cost to keep your plan current with all the laws and your personal situation. If you fail to keep your estate plan current, this cost is the same as a wasted investment.  The final cost is that of administering your estate plan.  For most people this is the probate cost.  If you have avoided probate you can greatly reduce or even eliminate this final cost. It is a mistake to only consider the implementation cost when you are looking at the cost of an estate plan.  

Misconception #18:  Trusts are only for large estates.  No. Living trusts are for anyone who wants to avoid the probate process or control their affairs if they should become disabled.  They are for people who want to protect their privacy and for people who own property in more than one state.  They are for people who want control over the distribution of their assets.  People with estates as small as $50,000 can benefit from a living trust.  People with larger estates benefit even more.

Misconception #19:  A living trust cannot be changed.  Wrong.  You can change and even revoke your living trust any time you wish.  The decision is entirely up to you.  While it is possible to make an irrevocable living trust, it is more common to retain the right to change your trust any time you wish.

Misconception #20:  A living trust must have a separate tax return.  No.  A revocable living trust does not need a tax return of its own.  Your personal tax return is sufficient for the IRS.

Misconception #21:  When you set up a living trust, you lose control of your assets.  No.  When you set up your living trust, you simply name yourself and/or your spouse as trust managers, called "trustees." In this way, you never give up control. You do not have to name anyone else to serve as your trustee or co-trustee during any time that you are healthy.

Misconception #22:  You must name a bank or trust company to serve as trustee.  No.  You can name anyone you want.  If your loved ones need assistance serving as trustee, you can select a bank or trust company to help them, but it is not necessary that they serve as trustee or co-trustee.  If you have a loved one that is incapable of serving as trustee, or other unique family situations, it may make sense to name a bank or trust company to serve in the capacity that you choose.  You can make this decision with the advice of a skilled estate planning attorney.

Misconception #23:  Family members who are left out of the will do not need to be notified of the probate.  Wrong.  When a Will is probated, all the heirs at law must be notified of the probate, even if the Will specifically excludes them from receiving an inheritance.  If a family member is estranged from the family it may delay the probate while the rest of the family waits to get this persons written consent. 
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