10 DANGERS OF OWNING PROPERTY IN JOINT TENANCY
by Mike Bascom

"Joint tenancy with right of survivorship" means that each person owns all of the property.  When one owner dies, that person’s share vanishes and the other owner(s) continue to own all of the asset, without it going through probate.  We’ve all been told that joint tenancy is a simple and inexpensive way to avoid probate, and this is sometimes true.  But the tax and legal problems of joint tenancy ownership can be mind-bog​gling.  The dangers of joint tenancy include the following:

Danger #1:  Only delays probate.  When either joint tenant dies, the survivor – often a spouse or child - immediately becomes the sole owner of the entire property.  But when the survivor dies, the property still must go through that person’s probate.  So joint tenancy doesn't avoid probate; it simply delays it.

Danger #2:  Probate when both owners die together.  If both owners die at the same time, such as in a car accident, the property must still go through probate.

Danger #3:  Unintentional disinheriting.  When blended families are involved, with children from both previous marriages, here's what often happens:  the husband dies and the wife becomes the owner of the property.  When the wife dies, the property goes to her children, leaving nothing for the husband's children.  

Danger #4:  Gift and estate taxes.  When you place a non-spouse on your property as a joint tenant, you make an immediate gift of one-half the value of the property.  For example, when a mother titles her $80,000 brokerage account or CD into joint tenancy with her son, she has just given her son a $40,000 gift.  The first $11,000 is gift tax free.  But the mother is liable for gift taxes on the other $29,000. Fortunately, she does not have to pay the taxes until she has used up her unified credit, however, the law requires that she file a gift tax return by April 15 of the year following the gift.  If she fails to file a gift tax return, the IRS will consider her to be a tax protestor.  Further, since her son did not pay anything to get an ownership interest, the full value of the asset will be included in her estate for estate tax purposes when she dies.

Danger #5:  Loss of capital gains tax benefits.  If a person inherits property through a will or living trust, the heir can sell the property without paying any capital gains tax.  This is a result of step-up-in-basis.  When property has been held in joint tenancy, the surviving owner only gets a step-up-in-basis on half of the asset.  In other words when he sells the property, he must pay the capital gains tax on his portion of the asset.  

Danger #6:  Right to sell or encumber.  Joint tenancy subjects the property to each owner's financial dealings.  Either joint tenant has the right to mortgage or sell his interest in the property.

Danger #7:  Financial problems.  If either owner fails to pay income taxes, the IRS can place a tax lien on the property.  If either owner files for bankruptcy, the bankruptcy trustee can sell the asset. 

Danger #8:  Court judgments.  If either party has a judgment entered against him, such as from a car accident or business dealings, the holder of the judgment can execute the judgment against the asset.   

Danger #9:  Incapacity.  If either joint owner becomes physically or mentally incapacitated and can no longer sign his name, the probate court must give its approval before any jointly owned property can be sold or refinanced - even if the co-owner is the spouse.

Danger #10:  Loss of Estate Tax Benefits.  If the asset passes to the joint owner, it does not have the opportunity to reach the Family Trust.  In some situations this could subject the estate of the surviving spouse to more than $270,000 in additional estate taxes. 

Because of these problems, you should “Never own property in joint tenancy!” without fully understanding all the risks.

